
STATE OF NEW YORK

STATE TAX COUMISSION

fn the Matter of the Petition
o f

Addax l lus ic  Co. ,  fnc .

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 94 of the Tax Law for
the Years 7977 - 7977.

and by depositing same enclosed
post office under the exclusive
Service within the State of New

That deponent further says
herein and that the address set
of the pet i t ioner.

State of New York )
s s .  :

County of Albany ]

David Farchuck, being duly sworn, deposes and says that he is an enqrloyee
of the State Tax Commission, that he is over 18 years of age, and that on the
14th day of December, 1984, he served the within notice of Decision by
cert i f ied mai l  upon Addax Music Co.,  Inc.,  the pet i t ioner in the within
proceeding' bY enclosing a true copy thereof in a securely sealed postpaid
wrapper addressed as foLlows:

Addax Uus ic  Co. ,  Inc .
c/o Gulf  & l , lestern fndustr ies, fnc.
High Ridge Park
Stanford, CT 06905

AIT'IDAVIT OT UAITING

in a postpaid properly addressed wrapper in a
care and custody of the United States Postal
York.

that the said addressee is the petitioner
forth on said rdrapper is the last known address

Sworn to before ne this
14th day of December, 7984.

to inister oaths
pursuant to Tax Law sect ion L74



STATE OF I{EhI YORK

STATE TAX COMI{TSSION

In the Matter of the Petition
of

Addax Musi.c Co", Inc. AIT'IDAVIT OF }TAILING

for Redetermination of a Deficiency or Revision
of a Deter:mination or Refund of Corporation
Franchise Tax under Article 9A of the Tax f,aw for
the Years 1971 - 1977.

State of New York ]
s s .  :

County of Albany ]

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Comnission, that he is over 18 years of age, and that oo the
14th day of December, L984, he served the within notice of Decision by
certified mail upon l{arvin Rosenblun, the representative of the petitioaer in
the within proceeding, by enclosing a true copy thereof in a securely sealed
postpald wrapper addresged as fol lows:

Marvin Rosenblum
c/o GuIf  & Western Industr ies, Inc.
Iligh Ridge Park
Stamford, CT 05905

and by depositing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of l ' lew York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on said rdrapper is the
last known address of the representative of the petitioner.

Sworn to before me this
14th day of Decenber,  7984.

n is te r  oaAlthorized to a
pursuant to Tax Law sect ion 174



STATE OF NEW YORK
STATE TAX COMMISSION

ALBANY,  NEW YORK 12227

December 14, 1984

Addax Mus ic  Co. ,  fnc .
c/o Gulf  & Western Industr ies, Inc.
High Ridge Park
Stanford, CT 06905

Gentlemen:

Please take notice of the Decision of the State Tax Conmission enclosed
herewith.

You have now exhausted your right of review at the administrative level.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Connission may be instituted only under
Article 78 of the Civil Practice law and Rules, and must be copmenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths fron the
date of this not ice.

fnquiries concerning the computation of tax due or refund allowed in accordance
with this decision nay be addressed to:

NYS Dept. Taxation and Finaace
law Bureau - litigation Unit
Building lf9, State Campus
Albany, New York 72227
Phone /f (518) 457-2070

Very truly yours,

STATE TAX COMI'ISSION

cc: Pet i t ionerrs Representat ive
llarvin Rosenblun
c/o Gulf  & Western fndustr ies, fnc.
High Ridge Park
Stamford, CT 06905
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TAX COMMISSION

In the Matter of the Petitlon

o f

ADDAX MUSIC COMPANY, INC. DECISION

for Redetermlnation of a Deficiency ot for
Refund of Franchise Tax on Business Corporatlons:
under Article 9-A of the Tax Law for the Years
1971 th rough 1977.  :

Petltioner, Addax Music Company, Inc., c/o GuLf + Western Industrlee,

Inc. r ll lgh Rldge Park, Stamford, Connecticut 06905, fll-ed a petition for

redeterminatlon of a deficlency or for refund of franchlse tax on busl.ness

corporations under Artlcl.e 9-A of the Tax Law for the years 1971 through 1977

(Fl le No. 28376).

A formal hearlng was held before Dorls Steinhardtr Hearlng Officerr at the

offlces of the State Tax Cornmiasion, I\so Worl-d Trade Center, New York' New

York, on May 20, 1981 at 1:30 P.M. Pet i t ioner appeared by Marvin Rosenblum,

Manager of State Taxes. The Audit DivLslon appeared by Ral-ph J. Vecchlo, Eeq.

(Irwin Levyr Esq.,  of  counsel) .

ISSUE

Whether petltioner, which owned copyrights to certal.n muslcal compositlons

and recelved royaltles thereon through lts membershlp ln ASCAP' employed

capital or nas doing busLness in this state so as to be subject to the franchise

tax under Article 9-A and to the License fee lnposed by section 181 of the Tax

Law.

FINDINGS OF FACT

1. On October

Muslc Company, Inc.

15, L979, the Audit

("Addax"), Notices

Dlvlslon lssued to petitloner, Addax

of Estlmated Deficiency for each of the



years at issue,

plus penalties

YEAR

197 L
r97 2
r973
r97 4
L975
197 6
r977

$  2 ,000 .00
2 ,000 .  00
2 ,000 .  00
2 ,000 .  00
2 ,400 .  00
2 ,000 .  00
2 ,000 .  00

$  14 ,400 .  00

9-A of the Tax Law'

TOTAL

$  3 ,410 .00
3 ,487 .00
3  , 317  .  00
3 ,279 ,00
3 ,731 .00
2 ,939 .00

-2-

assert,ing franchise taxes due under Article

and lnterest, schedul-ed as foll-ows:

TA)( INTEREST PENALTY

$  910 .00
987 .  00
817 .00
779 .00
731 .00
439 .  00
269.00

500 .00
500 .00
s00.  00
s00.00
600.  00
500 .00
500 .00

2. Addax is a music publisher, organized under Californla law. It is a

subsidiary of Paramount Pl.ctures ('rParamountt'), which ln turn ls a subsldiary

of Gulf + West,ern Industrles, Inc. Mdax has no empl-oyees of lts own; all of

its accounting and administrative functions are perforned by enployees of related

eorporations, such as Paramount. Its records are maintalned by Paramount

employees ln Callfornia.

3. Pet l t ionerts only assets consist  of  copyrights to certain musLcal

composit ions. Pet l t lonerrs only lncome conslsts of the royal. t ies earned on

such copyrights.

4. Addax receives lts royalty payments via its membershlp in the American

Society of Composers, Authors and Publishers ('TASCAP"), a nonprofi.t menberehlp

assoclat ion of composers, lyr ic ists and music publ ishers.

5. The copyrighted nusical works of ASCAP's many members constltute

ASCAPfs ttrepertoryrt. ASCAP grants non-excluslve blanket licenses, under whlch

the license-holder ls entltled to an unli.mited number of non-dramatlc publlc

performances of any or all of the muslcal works ln ASCAPIs repertory. Any

users who perform in pubLlc any of the muslcal works ln ASCAP's repertory, and

whose performances are not exempted by a speclfic provlsion of copyrlght law,

must have a license fron ASCAP in order to avoid potentiaL liablltty under
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copyright law for unauthorized use. ASCAP License-holders range from the major

tel-evlsion networks to local taverns. License fees charged by ASCAP are

negotiated with the varlous license-hol-ders and vary among the different tyPes

of l icense-holders.

6. I t  is the sum of al l  l icense fees col lected by ASCAP, Less ASCAPTs

operatlng costs, which constltutes the amount of royaltles dlstrlbutable to

ASCAPfs members. ASCAP dlstributes one-half of the royalties coLl-ected to its

writer members and the other one-half to its publisher uembers. DLstrlbution

is based upon a sclentiflcally designed, nationwlde survey of perfornances on

radio, local- and network televislon and background servlces and performances ln

synphony and concert haLls. An ASCAP member receives royaltles for the use of

his music, with the amount of royaltles received determined by a fornul-a based

on the frequency with whlch his muslc is performed and in whlch medium, as

revealed by the survey.

7. ASCAP cannot determine fron its records how much of a memberts royalty

for a particuLar composition is derived from a particular state. It can only

ascertain the amount of fees collected fron ticensees ln a particular state.

Following are the percentages of fees from New York Licensees" of the total

fees col lected fron al l  l - lcensees in the Unlted States, for the years at tssue:

PERCN,ITAGE
YEAR FEES FROM N.lL. LTCENSEES/FEES FROM U.S. LTCENSEES

L97 L
I972
1973
r97 4
L975
197 6
I977

8. Petit loner dld not

report for any of the years

9 .855
10 .403
12 .100
10 .85
L2 .3L
9 .77
9 .51

pay a license fee nor

at issue. Pettt ioner

fiLe a New York franchise tax

failed to provlde to the
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Audit Division coples of lts Federal corporation tax returns for the years 1971

through L977, as requested.

9. The Audit DivLsion used the percentages of ASCAPTs fees derlved from

New York (see Finding of Fact 7) in order to estimate the proportlon of petlt,ionerrs

income which was allocabLe to this state.

CONCLUSIONS OF LAW

A. That subdlvLsion (1) of section 209 of the Tax Law inposes a franchlse

tax on a foreign corporation:

' t I f ]or the pr iv i lege of exerclsing l ts corporate franchlse,
or of doing business, or of enploying capital, or of ownlng
or leaslng property in this state ln a eorporate or organlzed
eapacityr or of  malntainLng an off ice in thls state.. . rr .

The regulations note that the tern tfdoing bugi.nesstt ls ttused in a compre-

hensive sensett and that ttevery corporation organized fot profit and carryLng

out any of the purposes of its organization ls deemed to be rdolng businessr

for the purposes of the tax.rr  20 NYCRR L-3.2(b)(1),  ef fect ive for taxable

years beginning on or after January 1, L976i former Sect ion 1.6(a),  Rul ing of

the State Tax Conmisi-slon, March 14, 1962.

The regulations llkewlse note that the term rremploying capltaltt ls ttused

in a comprehenslve sensetf and that ttla]ny of a large variety of uses' whlch may

overlap other act iv i t ies, may glve rLse to taxabl-e status.rr  20 NYCRR 1-3.2(c).

B. That subdLvlslon (1) of sect ion 181 of Art icLe 9 requLres every

forelgn corporation (wlth eertaln exceptions not relevant here) which does

business ln thls state to pay a ltcense fee.

C. That for purposes of taxation, lntanglbJ-es are treated as havlng a

s i tus  a t  the  or i lner fs  domic i le .  E .g . ,  Cur ry  v .  McCan less ,  307 U.S.  357 (1939) ;

Safe Deposit  & Trust Co. v.  Vlrginla,  280 U.S. 83 (1929).  However,  the lntanglbl-es
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may acqulre a sLtus for taxation other than the ownerrs domiclle if they have

become an integral part of some l-ocal business of the oltner.

"The assert ion that pet i t ionerrs capltal  was al l  outslde the State
of New York rests upon the anclent maxlm (r.Uftia s"qu""t".
that movables follow the person of the owner and that as petltloner
secured lts franchlse to be a corporatlon ln Delaware' the Juristlc
concept fol- lows that t ts person, and, therefore, l ts lntanglble
property, was there. Latterl-y lntanglbles have been determlned
to have a taxable situs of thelr own which may be away from the
dornlcil-e of the owner lf they have become integral parts of some
local-  business. (Farmers Loan & Trust Co. v.  Mlnnesota, 280 U.S.
204, 2L3.) The cert i f lcates of stock kept in New York to be traded
in there, had acquired a tbusiness sltust and a tcommerclal domlcllet
there at the pLace where rthe management functlonedr. Qm."ff"g_
Stee l -  Corp .  v .  Fox ,  298 U.  S .  193.  ) "
S tocks ,  Inc .  v .  Graves ,  250 A.D.  I49 ,  f54  (3d  Dept .  1937) .

The Audit Divi.sion equated petitionerts holding of lntangibLe property (copyrights)

and colLectlon of royalties therefrom with ttdoing buslness" or "employing

capitalrr  ln this state. I t  thus fal led to address the crucial  questfon,

namely, whether the copyrights were an Lntegral part of some Loca1 businegs

act l-v i- ty of pet i t ioner.

D. That the test of whether a corporatl.on is engaged in buslness or

passively holding property has been stated as foLlows:

ttThe falr test to be derlved fron a consideration of all of
[these cases] ls between a corporation which has reduced l-ts
activitles to the owning and hoLdlng of property and the
distr ibut ion of i ts avai l -s,  and doing only the acts necessary
to contlnue that status, and one whlch is stiLL active and ls
malntaLning lts organization for the purpose of contlnued
efforts ln the pursuit  of  profLt and galn, and such act lv i t les
as are essent ial  to those purposes.t t  Von Baumbach v. Sargent
L a n d  C o . ,  2 4 2  l l . S .  5 0 3 ,  5 1 6  ( f  9 f 7 ) .

E. That petltioner, through ASCAP, licensed the use of its copyrlghted

compositl.ons, coJ-lecting its royaltles thereon based upon ASCAPts user fee

distributlon formul-a as applled to the results of ASCAP's performance monLtoring

survey. Neither petltioner nor ASCAP was able to provlde information as to a

state by state breakdown of performances as monitored by ASCAPTs survey or ae to
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the relationship, if any, between such breakdown and the formula distrlbutlon

of user fees. Nonetheless, l t  is ent i rely reasonable to conclude, in view of

the percentage of total- ASCAP llcense fees pald by New York users, that a part

of pet i t ioner?s royalt ies nere derlved from l icenses for and (ostensibly)

performances of its copyrighted compositions ln New York.

F. That petitioner chose to utlllze the expedlance of an intermediary'

nameLy ASCAP, to monitor the use of petltlonerts compositions and collect the

royaLti.es thereon to whlch petitloner lras entltled, rather than to perform

these acts on its own. The record is silent regarding whether ASCAP or Petitloner

attempts or is responslble for monitorlng or polieing for any unauthorized

(i .e.  unl icensed) use or performance of pet i t ionerts composit ions and pursuing

redress therefor.  In view of the obvious pract ical  di f f icul t ies pet l t ioner

would face in attemptlng to l-ocate, licence and monitor the use of lts composltlons

on lts own, petitlonerfs choice of becoming a member of ASCAP as a means of

securing the rightful- benefits of having its copyrighted compositions performed

Ln New York (and eLsewhere) ls a l-oglcal- business declsion. It ls al-so petltlonerts

choice of its meens of conducting and effecting lts busLness actlvlty wlthln

New York. Such choice represents petitlonerts means of rrcontinued efforts ln

the pursuit of proflt and gainrt as well as the 'rlocal businesst' into which

pet i t ionerrs intangibJ-es nere, of  necesslty,  integrated. Accordingly '  pet i t ioner

nas properly subJect to the tmposition of franchise tax under Artlcle 9-A and

to the l-icence fee imposed by section 181 of the Tax Law.
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E. That the petltion of Addax Muslc Company,

the notices of esti.mated defLciencv Lssued October

fu11.

DATED: Albany, New York

Drc 14 1gg4

Inc. is hereby denled'

15, L979 are sustained

and

in

STATE TAX COM}fiSSION

PRESIDENT


